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"James Macnaro of Kiers, Quintin and I ſabe ! 


"TI his Children, Purſuers ;. 


TO THE. 


PETITION of Colin Campbell of Kilberry, 


late Major-Commandant of the 1ooth 


Regiment of Foot, Defender. 


N 1762, the petitioner Colin Campbell, then major- 
_- commandant of the 100th regiment of foot, which 
had been ſent abroad upon the expedition to the 
 Weft-Indies, was, by warrant of major-general Monk- 
ton, commander-1n-chief of the Britz/h forces upon that 


expedition, directed to lieutenant-golonel Eyre Maſſey, pre- 


ſident of the court- martial, ſummoned upon that occaſion, 


indicted, and brought to trial for the murder of Captain 


John Macharg, an officer in ſaid regiment ; the reſult of 
which, was a ſentence condemnator in the following words: 


* The court, on due conſideration of the whole matter be- 


fore them, is of opinion, that Major-commandant Colin 
Campbell is guilty of the crime laid to his charge; but 


there not being a ſufficient number of voices to puniſn 


with death, as required hy the articles of war, the court 


* does 
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does adjudge the ſaid Major-commandant Colin Campbell 
to be caſhiered for the ſame.—And it is the further opi- 
nion of the court, that he is incapable to ſerve his Ma- 
jeſty in any military employment whatſomever. And 


ce 


cc 
13 


this ſentence being reported to, and approven of by his 


Majeſty, received execution, by his being caſhiered, and 
diſmiſſed from the ſervice. 


From the depoſitions of the witneſſes examined upon 


that trial, it was moſt diſtinctly proved, that the occaſion 
of this murder, was the umbrage and reſentment which 


the petitioner had conceived againſt Captain Macharg, up- 


on intelligence of the captain s having expreſſed himſelf in 


an improper and injurious manner of him the ſaid Colin 


Campbell ; that upon notice thereof, the ſaid Colin Campbell 


dd forthwith write a peremptor letter to the captain, re- 
quiring immediate ſatisfaction, importing a challenge to 


ſingle combat: That immediately upon the back of ſaid 
challenge, and without waiting a return to ſaid letter, the 
petitioner, carrying a ſmall ſword in his hand, and a bay- 


onet by his fide, repaired to Captain Macharg's tent, whom 
he found ſitting there; and, in the heat of paſſion, requi- 
red the Captain to give him the ſatis faction demanded : 

That as the Captain had then no arms but a broad ſword, 
he excuſed himſelf from engaging upon ſuch unequal 


terms: That the petitioner thereupon gave the Captain 


ſome ſtrokes with the ſword, ſeized him by the breaſt, and 


pulled him to the tent door, where being obliged to ſtand 
to his defence in the beſt manner he could, he received ſe- 


veral wounds; that in the ſtruggle, they both fell to 'the 


ground, the petitioner uppermolt, who. thereupon threat=- 
ned the Captain with immediate death, if he did not beg 


his life; which in the agonies of death he was compelled 


to do, and that inſtant expired. That upon examining 
his wounds, they appeared to be no. leſs than eleven in 
number, whereof wo were judged to be mortal ; that one 


15 © 068 
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of theſe wounds appeared to be given by a different inſtru- 


ment than a ſmall ſword, in fize and figure correſponding to 
the petitioner's bayonet, which at the time was found lying 
near the tent unſheathed ; and that the only wound the pe- 
titioner appeared to have received, was a flight cut upon 
the hand; ſo that, from every circumſtance of the caſe, it 
carried all the appearance of being a foul murder, com- 
mitted upon that young man, in a manner unarmed. 

The exculpatory proof attempted on the petitioner's 


part, was, 1/, To his character, as not being generally 


quarrelſome: 2dly, That he met with ſuch provocation, as 


none of his profeſſion could put up with.—And it is not 


to be doubted, that if his conduct had, in other reſpects, 
been proper, and that this had appeared to have been a 


fair duel, his defence would have been moſt favourably 
received, when tried by a jury of brother-officers, all gen- 


tlemen of acknowledged probity, honour, and character. 


But when the other circumſtances attending this murder 


were taken into the ſcale of evidence, particularly the in- 


vaſion made upon the Captain in his own tent, at that late 


hour of the night, the inequality of the weapons, the great 
number of wounds which the Captain had received, one 
of them appearing to be given by a different inſtrument 
than a ſmall ſword, and the defender's bayonet lying un- 
ſheathed at the tent door, the whole had ſo ugly an aſpect, 


that the court could not avoid pronouncing him guilty of 


CFR: 155 3 
From the wording of the ſentence, it appears that the 
whole court was unanimous, in finding him guilty of the 
crime charged; but as the provocation received was by 
ſome judged to be ſufficient ſo far to alleviate the crime, 


as to exeem from a capital puniſhment; and as by means 
thereof, there was not ſuch a majority of voices for the 


capital ſentence as by the articles of war 1s required, the 
judgment thereupon pronounced was ſuch as 1s above ftat- 
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ed, convicting him of 1 thi crime; but mitigating the puniſh- 
ment, ſo as only to infer caſhiering, and 1 incapacity to ſerve 
his Majeſty 3 in any military employment. 

The reſpondents, the neareſt relations. to this unfortu- 
nate young man, being adviſed, that in reſpect of the mur- 
der ſo committed, inconteſtibly proved ba eſtabliſhed by 
ſentence of the only competent court to take trial thereof, 
a claim of aſſythment and damages aroſe to them; brought. 
their action accordingly in this court, not with any, view 
of making gain to themſelves, or even of recovering the 


large ſums which had been expended 3 in his education for 


the army, purchaſing his commiſſion, equipping him for 
that expedition, and ſupporting him therein, all which, 
by his untimely death, are wholly loſt to this family, but 
chiefly in order to enable them to do juſtice: to the Cap- 
tain's creditors ; the extraordinary expences attending that 


expedition, having neceſlarily obliged him to contract con- | 


ſiderable debts, which remain ſtill unpaid. 
I be defences inſiſted upon, were in ſubſtance theſe fol- 
| lowing —1/,, That murder, not being a military erime, 
| was not cognoſcible by a court martial, but behoved to be | 
tried in the courts of ordinary law, having a criminal ju- 
riſdiction; and therefore no regard could be had to the 
ſentence pronounced by that court martial.—2dly, That 
the crime being committed in a. foreign country, outwith 
the juriſdiction of this court, your Lordſhips could take 
no trial or cognizance thereof, to any purpoſe or effect 
whatſoever.— 3dly, That the ſeritence of the court martial, 
_ proceeding upon the proof led before them, could not be 
received or admitted as legal evidence of the alledged mur- 
der, thereby to found the purſuers in the preſent action of 
aſſythment and datnages.—4thly, That as by the antient 
: 96 the puniſhment due for the crime of murder, was re- 
deemable upon a pecuniary ſatisfaction, partly to the So- 
vereign, partly to the neareſt of kin of the perſon murder- 


ed, | 


% & — 


. 


E 


ed, for appeaſing their a and which in progreſs of 


time came to be diſtinguiſhed by the name of aſſythment; 


the aſſythment thus claimable by the neareſt of kin, was truly 


a 3 of the puniſhment of the crime, which was only due 
where the guilty perſon eſcaped the capital puniſhment, by 
means of a remiſſion granted by the Sovereign: And there- 
fore, as no ſuch pardon or remiſſion had been obtained in 
the preſent caſe, and on the contrary, as the petitioner 
had ſuffered the whole puniſhment decreed againſt him by 


the ſentence of the court martial, he ought not to be ſub- 
jected to a ſecond or further puniſhment for the ſame of- 
fence, at the inſtance of the purſuers qua neareſt of kin of 
the perſon ſaid to be murdered. 
| Theſe defences, with the anſwers thereto, made on the. 
part of the purſuers, being taken to report, and very full 
memorials upon the caſe exhibited, you Lord{hips, upon 
the 24th February laſt, gave judgment, “Finding the de- 
fender liable to the purſuers in an aſſythment, and re- 
„ mitting to the Lord Ordinary to modify the lame, and 


& to do therein as he ſhall ſee cauſe.“ 


The defender has thought proper to bring this interlo- 
cutor under review, by the petition now to be anſwered; 
and the argument being wholly confined to the two points 
laſt above {tated : viz. 1, That in a caſe ſo circumſtanced 
as the preſent, no aſſythment is due. 2dly, That the ſen- 
tence of the court Wy proceeding upon the proof led 
before them, cannot be recent or admitted as legal evi- 
dence of the alledged murther, ad hunc effeftum, to found 
the purſuers in this action of ally thment and damages. The 
reſpondents will endeavour, in the ſequel of theſe anſwers, 
to maintain the propriety and Juſtice of the judgment they 

have already obtained upon both theſe points. 

And, in the entry, it cannot eſcape obſervation, that 
| however 3 ingenious the argument in this reclaiming petiti- 
| . is to appearance, upon the principles aſſumed, but 
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which, upon examination, will be found to have no ſolid 
foundation, the petitioner 1s pleaſed totally to overlook 
thoſe general rules, and principles of law and juſtice, up- 


on which this claim of damages is founded; an omiſſion 
which cannot be imputed to overſight: of ſo material a 


point in the cauſe ; and, therefore, muſt be conſidered as 


proceeding from a conviction that they can receive no ſuf- 


ficient anſwer ; and which the reſpondents, therefore, will 
take the liberty again to bring under your Lordſhips eye. 
The general propoſition which the reſpondents take the 


liberty to. aſſume as an univerſal rule, founded on the 
cleareſt principles of law and juſtice, is, that in all caſes, 
without exception, where a. party ſuffers an injury or da- 
mage, dolo wel culpa of another perſon, the party injured, 
is entitled to have a ſuitable ſatisfaction decreed to him, 
for reparation of that injury or damage; and if that ac- 
tion would lye, where the injury or damage ariſes from 
petty delinquencies, it cannot but appear very extraordina- 


ry, if the atrocity of the injury, or the greateſt criminal 


malignity of the perſon who commits the ſame, ſhall afford 


a defence againſt that reparation, which undoubtedly 


would be due, was the injury leſs atrocious or criminal. 


From every crime whereby third parties are ured in 


-. chew perſons or properties, there arifes a duplex actio, nei- 
ther of which deſtroys the other, the one criminal ad vin. 


diftam publicam, the other civil, at the ſuit of the private 
party injured, or thoſe who come in his place, for reparatt- 


on of the damages ſuſtained: And if murder, which is the 
higheſt injury one can receive, attended with damages in 


molt caſes, ſo great as to be incapable of any adequate re- 


paration, is to be allowed as an exception from that gene- 
ral rule, it is the only exception known in the law. 


If one wilfully ſets fire to his neighbour's houſe, or robs 


3 upon the high way, he may be proſecute criminally, 


ad vindictum 3 but chat che yg public N | 
ould 


E 


ſhould deprive the party injured, of their juſt claim for re- 
paration of the 1 injury or Ae ſuſtained by them, {ounds 
extremely odd. 

The doctrine of the civil law: is expreſs upon this point. 
Matt hæus, in particular, in his title, de damno injuria data, 
eſtabliſhes the general rule, and proves it by many autho- 
rities, both of the texts of the law, and of lawyers of the 
firſt character, that in all caſes, without exception, where 
a party ſuffers an injury or damage, dolo vel culpa of ano- 


ther perſon, action lies at common law for reparation, de- 
linquendo contraxifſe videtur, and which, in the title de ſicariis 


he explains thus: Ex quocunque crimine publico et accuſationem 
oriri, et actionem pecuniariam in id quod intereſt. 


So the rule is laid down in J. 7. F. 1. Pand. de i injur. Sc. „ 
where, after ſtating the queſtion, 3 in the caſe of 


murder, the party injured, ſhould be allowed to prejudicate 


the publicum judicium by the privatum. Ulpian anſwers the 
queſtion in theſe words: Ex quibus cauſis publica ſunt judi- 


cia, ex his cauſis non elſe nos Provivender, 4 minus et e 
agamus. 


And Mattheus in the ſame title de feariis, §. 11. ex- 


7 plains the nature of thoſe damages, which, in the caſe of 
murder, the wife and neareſt of kin of the murdered per- 


| ſon, are, by the laws and practice of nations, entitled to 
claim aclione in factum; his words are, in faftum aftio moribus 


camparata eft, que datur conjugi ſuperſtiti, heredibus, liberis,&c. 


And then proceeds to {tate the ſeveral matters which 


properly. enter into conſideration, in aſcertaining the quan- 
tum of that damage: And as the petitioner has not pretend- 


ed to produce one contradictory authority, either from the 
texts or doctors of the civil law, or from the writers upon 
the public law, or from the laws and practice of modern 
nations, che reſpondents will be allowed to conſider 3 it as a 

general 
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which, upon examination, will be found to have no ſolid 


foundation, the petitioner is pleaſed totally to overlook 


thoſe general rules, and principles of law and juſtice, up- 
on which this claim of damages is founded; an omiſſion 


which cannot be imputed to overſight of ſo- material a 


point in the cauſe ; and, therefore, muſt be conſidered as 
proceeding from a conviction that they can receive no ſuf- 


ficient anſwer ; and which the reſpondents, therefore, will 
take the liberty again td bring under your Lordſhips eye. 


The general propoſition which the reſpondents take the 


liberty to aſſume as an univerſal rule, founded on the 
cleareſt principles of law and juſtice, is, that in all caſes, 
without exception, where a party ſuffers an injury or da- 
mage, dolo vel culpa of another perſon, the party injured, 
is entitled to have a ſuitable ſatisfaction decreed to him, 
for reparation of that injury or damage; and if that ac- 


tion would lye, where the injury or damage ariſes from 


1 delinquencies, it cannot but appear very extraordina- 
ry, if the atrocity of the injury, or the greateſt criminal 
malignity of the perſon who commits the ſame, ſhall afford 
a defence againſt that reparation, which undoubtedly 
would be due, was the injury leſs atrocious or criminal. 


From every crime whereby third parties are injured in 


their perſons. or properties, there arifes a duplex ado, nei- 
ther of which deſtroys the other, the one criminal ad vin 
dictam publicam, the other civil, at the ſuit of the private 


party injured, or thoſe who come in his place, for reparatt- 


on of the damages ſuſtamed: And if murder, which is the 
higheſt injury one can receive, attended with damages in 
molt caſes, ſo great as to be incapable of any adequate re- 
paration, is to be allowed as an exception from that gene- 


ral rule, it is the only exception known in the law. 
If one wilfully ſets fire to his neighbour's houſe, or robs 


him upon the bigh way, he may be proſecute criminally, 
ad vindictam — but Wat the ſatisfying public juſtice, 


ſhould 


nenn . 
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ſhould deprive the party injured, of their juſt claim for re- 
paration of the 1 injury or CAM ſuſtained by them, ſounds 
extremely odd. 

The doctrine of the civil law.i is expreſs upon this point. 
Mattheus, in particular, in his title, de damno injuria data, 
eſtabliſhes the general rule, and proves it by many autho- 
rities, both of the texts of the law, and of lawyers of the 
firſt character, that in all caſes, without exception, where 
a party ſuffers an injury or damage, dolo vel culpa of ano- 

ther perſon, action lies at common law for reparation, e- 
linquendo contraxifſe videtur, and which, in the title de cariis 
he explains thus: Ex quocunque crimine publico et accuſationem 
oriri, et achonem pecuniariam in id quod intereſt. 
So the rule is laid down in J. 7. F. 1. Pand. de injur. &c., 
where, after ſtating the queſtion, ebe, in the caſe of 
murder, the party injured, ſhould be allowed to prejudicate 
the publicum judicium by the prevatum. U lpian anſwers the 

queſtion in theſe words: Ex quibus cauſis publica funt judi- 
cia, ex his cauſis non eſſe nos prohubendos, qua minus et. | ak 
agamus. 

And Mattheus in the ſame title de ficariis, g. 11. ex- 
plains the nature of thoſe damages, which, in the caſe of 

murder, the wife and neareſt of kin of che murdered per- 
ſon, are, by the laws and practice of nations, entitled to 
claim aclione in factum; his words are, in fadtum actio moribus 
camparata eſt, que datur conjugi ſuperſtiti, heredibus, hberis,&c. 
And then proceeds to ſtate the ſeveral matters which 9 
properly enter into conſideration, in aſcertaining the quan- 
tum of that damage: And as the petitioner has not pretend- | 
ed to produce one contradictory authority, either from the 
texts or doctors of the civil law, or from the writers upon 
the public law, or from the laws and practice of modern — 
| 
| 


nations, the reſpondents will be allowed to conſider it as Aa 
. general 


11 


general and univerſal rule, that from every crime whereby 


6H | third parties are injured in their perſons, fame or proper- 
2 ty, there ariſes a civil action or claim for reparation. 
—_ --: Ihe action of aſſythment, by the law of Scotland, cor- 


of this realm, and from lawyers of. the firſt character, for 
proof of this general propoſition, that the action of afſyth- 
ment, allowed to the party injured, or to his neareſt of kin 


are injured, is, in the conſtruction of law, a claim of da- 


vindictam; ; and, in examining theſe, your Lordſhips will 
particularly carry it alongſt in your eye, that the repara- 


: ſuſtain an injury and damage. 

Thus it is, that by ſtatute 1424, cap. 33. it is ordered, 
That the party convict before the juſtices of ſtealing, or 

deſtroying green wood, ſhall pay an unlaw to the King, 


is enacted, That where the King gives remiſſion to any 
man, with condition to afſyth the party ſtaithed, if the par- 
ties cannot concord be themſelves, there be choſen good 


1425, cap. $1. beſides the puniſhment due to the public 
for breach of the King's peace, if done of forethought 
| felony, it is ſtatuted, that the juſtices, ſheriffs, and other 


ed, 


| "reſponds to the privatum judicium by the civil law, and to 
if the action ex facto, by the laws and practice of modern na- 
" tions: And upon that ſuppoſition, the reſpondents will now 
3 proceed again to bring under your Lordſhips eye, the re- 
q peated authorities formerly ſtated, both from the ſtatute law 


in the caſe of murder, or other crimes, whereby third parties 


mages, in ſatisfaction of the injury, and tho' ariſing ex de- 
licto, is no part of the puniſhment : of the crime itſelf, ad 


tion thereby decreed, under the word afſythment, is not 
_ confined to the crime 'of murder, but equally reſpects eve- 
ry other offence, greater or leſſer, e third parties 


and 4% h the party ſkaithed —By the act 1424, cap. 46. it 


men and leal ſworn thereto, to modify amends after the qua- 


lity and quantity of the perſon, and of the ſkaith.—By the act 


officers of the law, ſhall garr the party hurt be fully tb. 
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rd, after the quantity of the ſaith that he has ſuſtuined.— 


1426, cap. 95. re-enacts the ſame thing in caſe of fore- 


thought felony, and appoints the officers of the law to 
cauſe amends to be made, after the quantity of the treſpaſs done 
to the party,—By the ſtatute 1457, cap. 74. the party ta- 


king to a remiſſion for uilzie, theft, or reiſt, is ordained to 


find caution to content the party complaining within 40 
_ days.—By the ſtatute 1528, cap. 7. the ſame rule is eſta- 
bliſhed with reſpect to all other crimes, (except murder and 


mutilation, whach, as the law: then ſtood, the Sovereign 


could not pardon, ) viz. That for all other crimes remitted 


by the Sovereign, caution ſhould be found to 4th the par- 


ty injured; and that action for obtaining ſuch aſſythment, 
ſhould be competent and privileged before the Lords of 
council. By the ſtatute 1584, cap. 136. which reſpects e- 
qually ſlaughters, fire-raz/mgs, and other odious crimes, the 
King came under a ſolemn engagement, in verbo principic, 
not to grant remiſſions for any of ſaid crimes that ſhould 
be committed for the ſpace of three years thereafter; and 
if any remiſſion ſhould be granted for ſuch crimes of a 
prior date, that it ſhall be expreſt therein, that his Highneſs 


and treaſurer have ſeen where the party is aſſythed, otherways 


the remiſſion to be of none avail. —The ſame thing was 
re- enacted, under the like exception, for a further term of 


years, by the ſtatute 1592, cap. 117. 
From the uniform tenor of theſe ſtatutes, and many o- 


| thers to the ſame purpoſe, the reſpondents may fairly con- 
elude, that by the ſenſe and underſtanding of the legifla- 


ture, the afſſthment decreed to be made to the party inju- 


red, or thoſe claiming in his right, in caje of murder, fire- 


raiſing, and other more enormous crimes, as well as in the 


leſſer delicts, was intended and underſtood to be a pecuni- 
ary reparation, in ſatisfaction of the injury and damages, 
in ſome caſes capable of a preciſe eſtimation, in others 
not! With what juſtice or 9 then, it is ſaid in the 


petition, 
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petition, to be rearing too great a fabrick upon þ flender a 
foundation, to argue from the clear and 2 words of 
ſuch a ſeries of ſtatutes, for explaining the nature of the 
aſſythment allowed of in theſe caſes, is humbly fub- 


mitted. 
But, in RON VEN of theſe, the reiß ondents do fur- 


ther appeal to the authorities and opinions of lawyers of 


the firſt character, both antient and modern, importing, 

that aſſythment denotes a pecuniary reparation to the pri- 
vate party, for the injury and damages done him. 

And to begin with the Quon. attach. cap. 69. the title of 


0 which is preciſely applicable to the caſe in hand, Licet 
cu iæ in cauſa criminali taxare damnum partis. And in the 
text itſelf, the rule is thus laid down, © Si quis dicat con- 
tra aliquem quod combuſſiſſet domum ſuam, vel interſece- 
rit aliquem de progeme ſua, et in appellatione dicat quod 


66 
* damnum ei fecit inæſtimabile, taxabitur per viros fide 


cc 


* de morte ſui amici.“ 


Io the ſame purpoſe Ba Ifour, treating of aſſythment for 
flaughters, fol. 516. cap. 1. explains the matter thus ;— 
Be the law and conſuetude of this realm, the afſythment 
or kin-boot, made or adjudged to be paid by the com- 


* mitters of ſlaughter to the kins, bairns and friends, ig 
given to them in contentation of the hurt, damage, or ſtaith, 
* ſuſtained be them, thro the wanting of the perſon that is 


90 


ain, and for ſtaith mcurred be them therethrough ;” and for 


pacifying their rancour. 


Lord Stai-, book f. tit. 9. $/7. gives the ſame explanation 


of the matter : His words are, Aſſythment, as it ſignifies 


ce 


cc 


© reparr the damages ſuſtained by ſlaughter, or other injuries; 
but it is chiefly purſued by the wife, or bairns, or near- 
** eſt of kin of parties lain ; and tho' the private parties 
intereſt be only for "eu of damage and hos, a 220 our 
cuſtom 


dignos curiæ rationabile Jammu, quod appellans recepit 


the reparation made, fo, it inſinuates the obligation fo. 


&. 
F 
£ 
} 
2 , 
5 
* 
8 
s 
1 
2 
i 
þ 3 
5 
4 
* . 
25 
92 
% « 
— 
I 
F; 
% 
E 
25 
þ 
I 
| 
Jo 
$ 
f 
4 
5 
> 
85 
by 2 


. 
— K . men 3 FW nt eps 
o_ bog WAR NC TT 1 ? is 1 %? 3 
—: ] «A... : To 
r ß 


11 J. 


© cuſtom applieth much of that which i 1s penal therein to 


* the injured.“ 


Such alſo is the language of Sir George Mackenzie, in his 


Griminals, title Rem/rons, F 3. Albeit his Majeſty may 
* remit what injury is committed againſt him, yet he can- 
not prejudge thereby the interęſ of third parties: This 


N — von is by the Civilians called reparatio damnorum; 
* by us, an offithment : And the obtainer of the remiſſion 
* muſt find ca ution to refund the party injured of all his 


* damage and tereſt.” 


Lord Bankton, book 1, tit. 10. $ 15. treating of aſſyth- 
ment, defines it thus, a conſideration given to repair | 54 da- 
mage fuſtaine. by death, mutilation, &c. And throughout the 
_ whole remainder of that title, where he treats of the like 
aſſythment for theft, robbery, c. he concurs in opinion 
with the other authorities above ftated, that by the word 


aſſythment is underſtood, not the puniſhment of the crime, 


bur the reparation due to the private party, for the injury 
> and damage he has ſuſtained. | 


And as in the crimes of fire-rai/ing, robbery, ſpuilzie, and 
others of the like nature, attended with a certain patrimo- 


nal damage, the aſſythment, quoad theſe, cannot be conſi- 
dered as the puniſhment of the crime, but as debitum juſii- 
tiæ to the party injured ; it is to the reſpondents inconcei- 
vable, how the word afſythment, applied to different crimes in 
one and the ſame ſtatute, and by the ſame uniform expreſſi- 


on, can intend ſuch oppoſite things, as, in the caſe of mur- 


der, to ſignify part of the puniſhment of the crime, and 
in all the others, a pecuniary ſatisfaction to the private 
party, for Orion: of the 1 injury and damage he has ſuſ- 


tained. 


Having * endeavoured to eſtabliſh thoſe principles of 
law and juſtice upon which the preſent action is founded, 
the reſpondents will now proceed to the more particular 
conſideration of the very ingenious arguments that _ 

: een 
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been | pleaded in ſupport of the contrary propoſitions au- 


med by the petitioner. 
The argument is introduced with an obſervation, which, 
the -petitioner ſays, muſt be :obv:ous to every perſon. who 


reflects on the origin of ſociety and of nations, viz. That 
in the remote and ne ages, criminal judicatures 


would gain footing much later than other inſtitutions ne- 


ceſſary for the ſubſiſtence of ſociety, when there was no e- 
ſtablihed or regular ſyſtem of puniſhment, but that. every 


perſon was the avenger of his own wrong. 
To what period of time, or ages of the world, the peti- 


tioner means to refer for this imaginary ſtate of ſuppoſed 
barbarity, the reſpondents are at àa loſs to conceive: That 


particular nations, even after being once civilized, and 


brought under ſome ſyſtem of government, may have re- 
lapſed into a ſtate of barbarity, as was the caſe of ſome of 


the more northern nations, and that ſome nations in the 


remoter parts of the world, may remain at this day in ſuch 
ſtate of barbarity, the reſpondents {hall not diſpute; but 
that mankind in general, ſince the creation to this day, e- 


ver were in fuch a ſtate of univerſal - barbarifm, as the 
ö . e ſuppoſes, the reſpondents can by no means agree. 


The origin of particular nations is involved in obſcuri- 
ty, nor does hiſtory inform of any people, amongſt whom 
government and juriſdiction, criminal as well as civil, were 
not eſtabliſhed in ſome degree; and as erimes are, in their 
nature, moſt offenſive to ſociety, eſpecially thoſe of an e- 
normous kind, it is reaſonable to think, that the ſuppreſſion 
and puniſhment of theſe would be the firſt and principal 
object of attention, for the protection and ſecurity of thoſe 
living in the ſame ſociety, in their perſons and properties, 


againſt the violence and injuries of their fellow ſubjects.. 


In the earheſt ages of the world, before mankind came. 
to ſeparate and divide into different ſtates and nations, the 


- ſovereign n both for puniſhment of crimes, and ad- 


minſtration 
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miniſtration of juſtice, reſted in the pater familias, who had 
the power even of life and death over thoſe of his own fa- 
mily; and it was this power, which, upon the Junction 


of more families into civil ſocieties, whereby nations and 


ſtates were formed, was transferred to the ſoverign of each 
reſpective ſtate. 


Was it a ſuppoſeable caſe in this ad ſtate of the 


world, that either from the want of government, or from 


the defect of power, criminals could not be brought to ju- 
ſtice, the reſpondents ſhall not diſpute, how far, in uch 
caſe, it would be allowable for the party injured to take a- 


- mends at his own hand, where Juſtice could not be other- 
ways procured. 
Such is the law at this davd between nations indepen- 


dent of one another; but that perſons living in the tame 


ſociety, and under the ſame government, ſhould, at any 
period of time, have been authorized /i jus ire and, 
at their own hands, to take amends for ſuppoſed wrongs 
and injuries, is inconſiſtent with every idea of government 


and ſociety. 


It is believed, no nation of the world was ever guilty of 


greater exceſſes in this reſpect than the ſubjects of Scotland, 
where the noble families were Fagaged. in conſtant civil 
wars upon every trivial matter. The hands of go- 


vernment were then too weak, either to repreſs or 
puniſh ſuch diſorders; the fault did not lye in the defect 


of the law, but in the want of power; and, ſo far as the 
reſpondents can diſcover, 1t never was the er of Scotland, 


at any one period, that parties ſhould be at liberty to do 
themſelves juſtice upon their fellow ſubjects, for redreſs of 
wrongs real or imaginary: No lawyer to the reſpondents 


known, has ſaid ſo; and it will not be taken ws pore the pe- 


titioner s bare aſſertion. 15 
Upon this hypotheſis, N does the petitioner raiſe 


his Ws ideal Da ns it for granted, * 


1 


in thoſe eier ages of the world, et perſon. was the a- 
venger of his own wrong; the gradual progreſs by which. 
he ſuppoſes this power to have been wreſted out of their 
hands, as civil ſocieties and government came to be eſta- 
bliſhed, is fanciful to the greateſt degree: — That the law 
taking advantage of the avarice of mankind, deprived them 
of that dangerous privilege of revenging themſelves, by 
fixing ſtated compoſitions to be paid by the offender to the 
party injured, for the moſt atrocious, as well as the moſt 

trifling crimes, under the feveral denominations of croo, 
galnes, vergelt, kelchyn, enach, & c. and that, as this method of 
redeeming guilt by a pecuniary ranſom, was unſuitable to 
the idea of the puniſhment due to crimes, and gave a ma- 
nifeſt advantage to the rich over the poor, theſe laſt not 
having the means to redeem themſelves, government. by 
degrees aſſumed the power, both of inflicting the puniſh- 
ment due to the crime, without reſpect of 1 as al- 
fo, to diſpenſe with the puniſhment, where the circumſtan- 
ces of the caſe pleaded for mercy; and that, as this. diſ- 

penſing power would, in its origin, be viewed with a jea- 
lous eye by thoſe darbarous nations, who ſtill reliſhed the 
idea of being their own avengers, the diſpenſing power in 


the hands of the ſovereign, was qualified with the condi-. 


tion of the aſſythment being made to the private party in- 
jured; and che” as this aſlythment was, in its origin, a 
 folatium or peace-offering, to appeaſe the rancour of the in- 
jured party, it ſo far retains its original nature, as to be 
part of the puniſhment inflicted upon the guilty perſon, 
exipible only where the Sovereign X his diſpenſing 
power, in remitting the capital puniſhment due to the 
crime ſelf, as appears from the tenor of the letters of 
Slains, in uſe to be granted by the party injured, or by his 
neareſt of kin, in the caſe of murder. 
Izbis, if the reſpondents miſtake it not, is a fair ate of 
the ee s whole argument upon this point; but BN 
tne 


E 


ſhown to be void of all foundation, the reſpondents take 
the liberty to deny all and each of the conſequential argu- 


crimes as murder, and others of the like nature, was ac- 
knowledged in the law of Scotland, or in any other ſtate or 


obtained. 


obvious, from comparing the different paſſages. But allow- 


as part of the puniſhment, exigible only in the caſe where 


doctrine. 


ſtabliſhed, it is clearly proved, that a ſuitable reparation 


be lic juſtice, where the circumſtances of the caſe are ſuch, 
or as intitle to mercy: But this diſpenſing power can never go 


his the length to preclude the party injured from demanding 


that reparation which is due for the injury and damage he 


185 has ſuſtained. And when the ſtatute laws of this coun- 
as try, from the earlieſt period down to this day, are * 
the : _ ed, 


the hypotheſis upon which it proceeds, has already been 


ments raiſed upon it; and more particularly, that at any 
one period, this privilege of redeeming ſuch atrocious . 


nation, where a regular ſyſtem of laws and government 


What may be the juſt import and meaning of theſe bar- 
barous words, ſcattered and diſperſed in the books of the 
Majeſty, is at belt matter of conjecture; that they are not 

ſynonimous, as ſignifying one and the ſame thing, will be 


. * £ « 
o Wenn tt de Ang oe * <4 


ing, for argument's ſake, that all and each of them import 
a. pecuniary ſatisfaction, in whole, or in part, to the party 
injured, the reſpondents deny the conſequence, that they 
are therefore to be conſidered as a ranſom of the crime, or 


the Sovereign interpoſed, by granting a remiſſion. No ſuch 
thing is to be found in the texts themſelves, nor has any 
lawyer to the reſpondents known, advanced ſo abſurd a 


From the general principles and rules of law as above e- 


for the injury and damage ſuſtained by the commiſſion of 
every crime, greater or leſſer, is a debitum fuſtitiæ, which 

no power on earth can diſpenſe with. The Sovereign, by his 
royal prerogative, may remit the puniſhment due to pub- 


16 1 


ed, it will be found, . the puniſhment decreed againſt 


crimes, or the remilliqn of theſe by the Sovereign, are 


qualified with no — A nega, but directly the con- 
trary. 
The oldeſt ſtatutes extant, are thoſe of Malcoln II. In 
chap. 3. § 4. mention 18 made of criminals condemned to 
death, de homine condemnato ad mortem. —In chap. 11. of 
the pleas of the crown, which inferred a capital puniſh- 
ment, loſs of life, and eſcheat of moveables. In chap. 12. 
$ 1. The crime of treaſon infers further, forfeiture of the 
real eſtate, —In chap. 13. and 14. All theſe criminals are 
expreſly ordered to be puniſhed with death; nor in any of 
theſe moſt antient laws, is the ſmalleſt kin given, of the 
puniſhment being redeemable by a pecuniary compoſition. 
The books of the Majeſy, allowing, for argument's ſake, 
theſe to make part of the law of Scotland, are full of autho- 
rities to the ſame purpoſe. And, more particularly, in 
Book 1. cap. 1. where the placita corone are diſtinguiſhed 
from other crimes inferring capital puniſhment, the crime 
of murder is ſpecially. mentioned as one of thoſe crimes 
whereof the punifhment is death, without the moſt diſtant 
inſinuation of any of theſe atrocious crimes den ran- 
ſomable. ; 
The ſame principles a are to be found in the Dun Altach. 
. diſperſed i in a variety of places, particularly, chap. 12, 18, 
19, 75, and 77. and which are UNITY carried down 1 in 
all our ſubſequent ſtatutes. 25 | 
And, if conjectures are allowable, 67 what may have 
| been intended by thoſe paſlages in the books of the Maje- 
" es: where. mention is made of the croo, kelchyn, enach, Oc. 
as the price of blood, and ſatisfaction of injuries, it is 
rational to think, that it was not the ranſom of the 
blood of the guilty perſon from the capital puniſh- 
ment that was thereby intended, but an adequate ſatisfac- 
tion or aſcertainment of the damages as due, either to the 


— . 
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| Rate, for the loſs it ſuſtained. by being deprived of a ſub- 
ject, or to the private parties, for the injury and damage 
they ſuſtained by the commiſſion of the crime. The ra- | 
tionality of this conjecture will be obvious, upon confider- 
ing the ſeveral articles in Book 4. cap. 40. which aſcertains 
the quantum of the compoſition payable by the guilty per- 
ſon, in each of the offences therein enumerated, where, 
from the nature of the offence, it was impoſſible to aſcer- 
tain, with preciſion, the real damage that the injured par- 
ty ſuſtained, ſuch as murder, demembration, broken bones, 
wounds, ſtrokes, and other aſſaults upon the perſon; the 
quantum of which damage was thereby rated higher or low- 
er, according to the degree of the injury; but from thence 
to infer, that theſe were intended, as a pecuniary ranſom 
from the puniſhment of the crime due to public juſtice, a ö 
is, with all due deference, a moſt groundleſs conceit, un- 1 
ſupported by any authority, © © | 3 
The limitation impoſed by the ſeveral ſtatutes in that 
behalf made upon the royal prerogative, in granting re- 
miſſions for murder, and other ſuch like odious crimes, 
without a proper ſatisfaction, or aſſythment made to the 
party injured, is quite conſiſtent with the principles alrea- 
dy laid down, as ſuppoſing the aſſythment due to the par- 
ty injured, to be a debitum juſtitiæ, which the Sovereign 
had no power to remit. Experience had proved the 
fatal conſequences ariſing from the licentiouſneſs of 
thoſe barbarous times, when parties injured, inſtead 
of applying to government for redreſs of their wrongs, 
took revenge at their own hands, in which no pro- 
portion could be obſerved in commenſurating the repa- 
ration to the injury received, where the party being judge 
in his own cauſe, would take fach amends as rancour and 
_ reſentment prompted him to; and as the hands of govern- 
ment were then too weak to ſuppreſs the commotions there- 
by eſtabliſhed, it was a prudent meaſure, for the peace of 
the country, and ſecurity of the lieges, /o to qualify the 
E 7 Kirig's - 
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King's power of remiſſion of crimes, that it ſhould be a 
expreſs condition of the parties being aſſythed, manifeſtly 
ſuppoſing the claim of aſſythment, for a ſuitable reparati- 
on of the injury and damage ſuſtained, to be ſo much a 
debitum juſtitiæ, that no pardon ought to be Ce, where 
ſuch a ſatisfaction was not already made. 
_ Accordingly, we find, that in the ſtatute of David IL 
cap. 44. the ſame is ſo limited, as to be void and null, un- 
leis ſatisfaction was made to the party injured. The title of 
the law is, De remilſi onibus criminum per regem conceſſis; and 
the enacting words are, Item ſtatutum eſt, quod remiſ- 
* ones regis, conceſſie vel concedendz pro <quibuſcunque | 
6 * tranſgreſſionibus, fint caſſæ et aulle, nifi ſatisfiat parti 
infra annum a data ea rundem. 3 
This prerogative, in the caſe of murder, was ſubjected 
to this further limitation, by cap. 15. that where the- mur 
der was committed by Been ght felony, ex præcogitata 
malitia, the Sovereign ſhould grant no remiſſion, niſi \tan- 
tum ex concilii generalis deliberatione communi, (that is, by 
conſent of parliament) fe tis V2 um fuerit pro communi ws 
tate expedientius faciendum. = 
And in Book 3. of the Majeſty, cap. 17. this ien of 
remiſſion in the caſe of murder, is qualified with this fur- 
ther condition, that it be granted per concilium et afenſum 
Progeniei illius | ic occii. 
And in conformity to theſe, all the ater ſtatutes, from . 
- the reign of James I. downwards, make it an expreſs con- 
dition of remiſſion granted by the Sovereign, not only in 
the caſe of murder, but of other odious crimes, that the 
| ſame ſhall be ineffectual to ſtop the courſe of juſtice, in in- 
flicting the capital puniſhment, unleſs fatisfaCtion has been 
mage to the party injured, or neareſt of in. 
This was not properly ſpeaking, ſo much a relation 
of the prerogative royal, as to-obwviate a doubt, which might 
poſſibly be entertained, AE the pardon of the crime, 
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did not, by neceſſary conſequence, avoid every conſequen- 
tial claim ariſing therefrom : And therefore, the reſpon- 
dents will be allowed to conſider theſe repeated declarati- 
ons of the legiſlature, touching the import and effect of 
the royal pardon, as ſo many expreſs acknowledgments of 
the juſtice and equity of that claim competent to the 
neareſt of kin, on the part of the perſon murdered, to have 
24. ſuitable ſatisfaction for the injury and damage thereby 
ſuſtained ; and by no means a ranſom from the puniſh- 
ment due to publick juſtice, or as only exigible where a 
remiſhon is actually granted. 3 
There is no other difference in this reſpect, between 
murder, and other attrocious crimes, ſuch as fire-raiſing, 
robbery, Cc. but that the damage ſuſtained by the party 
injured, is in one caſe more capable of a preciſe liquidation 
than in the other; the principle is the ſame in both, and 
the claim of afſythment 1s equally founded in bot. 5 
The laſt authority that ſhall be mentioned upon this 
point, and which, in the reſpondents apprehenſion, 
per Je deciſive againſt the doctrine contended for by 
the petitioner, is the act 1661. cap. 22. entitled C. 
cerning the ſeveral degrees of caſual homicide, whereby, in the 
caſes of caſual homicide, or homicide in ſelf-defence, there- 
by exeemed from capital puniſhment, it is in terminis en- 
aQted, that the perſon who. has committed the murder, 
{hall be fined in his means, to the uſe of the defunct's 
wife and bairns, and neareſt of kin, manifeſtly inconſiſt- 
ent with the ſuppoſal, that the affythment due to the rela- 
tions of the murdered. perſon, is the ranſom of the puniſh- 
ment of the crime, or exigible only 1 in the caſe of a "bal 
ſion: And the fallacy of the petitioner's whole argument 
| conſiſts in aſſuming the except ions from the rule, as the rule. 
itiſelf: The rule is, generally, that from all crimes, where- 
by an injury or damage is done to third parties, an aſ- 
ſythment or reparation is due; and the only exception 12 9 
N that 


wy 


that d is, where the party ed r naareſ} of kin, 


have conſented to the remiſſion, by granting letters of 
Slains, or other ways. 


And this cannot be better iMuGrawd, than from the tenor | 
of theſe letters of Saint, as referred to in the petition, 
whereby the neareſt of kin of the-party murdered, not on- 
ly declare their oblivion and forgiveneſs of the injury it- 
felf, and all rancour, revenge, reſentment; Oc. on that 
account, but more particularly diſcharge him of all action 
civil, competent againſt him, or his Hate and goods, on that ac- 


count; the only action civil, competent to the private par- 
ty in ſuch caſe, is the action of affythment or damages. 


It is, therefore,! improper to conſider this as a double pu- 


: aiſhmemn for the ſame offence; the publicum fudicium con- 


curs with the privatum Jae the one ad vindictam, for 
fatisfying publick juſtice, the other ad intereſſe of the party 


injured ; and tho' this laſt ariſes ex delicto, et ex quaſi con- 


tractu, quia delmguendo contraxiſſe Videtur ; it is a conſe- 
quence of the crime, but no part of the puniſhment : And 


therefore, as the petitioner ſtands: now convicted by ſen- 
tence of a competent court, of having committed this mur- 
der, tho' by the peculiarity of the martial law, he has e- 
. ſcaped the capital puniſhment, there is neither juſtice nor 
 reafon, that he ſhould. reap this further advantage, to the 
- prejudice of third parties, of being thereby exeemed from 
making a jult ſatisfaction to them for the 1 injury and da- 
mages they thereby ſuſtained. 


The petitioner ſays, that caſes may be figured, where - 
the life of the perion murdered, was rather a burden, than 
an advantage to his friends and family: And therefore, 


that in fuch caſe, if the aſſythment was intended as the 


reparation of a patrimonial lol none ſuch would be ac- 
claimable in the ſuppoſed caſe, the defence would be rele- 


vu that the GREY was rather . than hurt by the 


death 
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death of their relation, which therefore muſt be admiſſible 
to proof. 
Was this propoſition to be allowed, it would ſay nothing 8 
to the preſent caſe, where it is not alledged that the un- 
fortunate young man was in fuch circumſtances, as that 
any benefit or advantage could accrue to his family from 
80 untimely death; moſt general rules, will, no doubt, 
admit of particular exceptions, but in the caſe of murder, 
the law, ex eo quod plerumque fit, preſumes, et ſtatuit ſuper prefum- 
pto, that an injury or damage is ſuſtained by the neareſt of kin 
of the murdered perſon : They loſe their relation himſelf, 
with all the hopes, and comfort, and proſpects connected with 
him; and for that injury and damage, it decrees a ſuitable 
reparation {hall be made, ſubject to the modification of the 
judge, as to the quantum of the aſſythment, according to 
the circumſtances of parties. 
Whether this aſſythment is due by the peculiar 7 of 
Scotland, in the _ of murder, where the capital puniſh- 
ment is inflicted, is a ſpeculative. queſtion, unneceſſary to 
be here argued, as it does not apply to the caſe; and tho' 
ſome lawyers have held it to be law, the reſpondents will 
be pardoned to doubt, if it is founded in the principles, 
_— of law, juſtice, or reaſon : But ſuppoſing it to be 
law, and, as ſuch, to be another exception from the gene- 
ral rule (if conjectures may be. allowed) upon which it is 
founded, it is reaſonable to think that it was in favorem 
ici, upon the ſame principle, that denunciation for a civil 
debt 5 the eſcheat of moveables, excluſive of the debt 
upon which the denunciation had followed, till that was 
remedied by expreſs ſtatute, burdening the eſcheat, with 
payment of the debt upon which it had fallen. Every capi - 
tal puniſhment carries with it the eſcheat of moveables: 
And as theſe were the proper funds, out of which the aſ- 
ſythment to the injured party fell to be made good, the 
: fave fiſcr, in thoſe earlier periods of the law, may have 
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been too powerful, in competition with the more juſt and 
_ equitable claim of the neareſt of kin, acknowledged in e- 
very period of the law, by ſo many repeated ſtatutes, li- 
miting the Sovereign's power, of granting remiſſions, with- 
out ſuch aſlythment, or reparation be en to the parry 
mjured. 

If Captain Macharg had received no more chin the nine 
wounds which were not judged to be mortal, and had 
thereby eſcaped with life, it is a clear caſe, that he: or his 
neareſt of kin, as in his place, muſt have been intitled to 
a ſuitable aflythment for the injury and damages thereby 
ſuſtained, independent of the puniſhment due to public 
juſtice for the aſſault and breach of the peace; and upon 
that ſuppoſition, how abſurd muſt it-appear, that the ag- 
gravation of the injury, by the addition of two mortal 
wounds which bereaved him of his life, ſhould operate an 
abſolvitor to the guilty perſon from that aſſythment which 
would have been due, had Captain Macharg eſcaped with 
life; eſpecially where, as in this caſe, the capital puniſh- 
ment was not inflicted, and conſequently no forfeiture, ei- 
ther of the ſingle or liferent eſcheat, and conſequently no 
deficiency of funds out of which the ro er can be 
made good. 
The petitioner farcher obſerves, that caſes oſt hve oc- 
curred, where perſons convicted of capital crimes have e- 
ſcaped the puniſhment, either by breach of priſon, or by 
death before execution of the ſentence; in either of which 
caſes, the action for aſſythment was competent, if con- 
ſidered as a civil debt; but as no inſtance is to be 
found, where ſuch action was brought in any of the ſup- 
poſed caſes, the inference from thence drawn is, that it 

mult have been generally underſtood, that no claim for af- 
fythment was in ſuch cafe due: and which he conſiders 
as a further confirmation of the propoſition formerly aſ- 
dunn diz. that the nen is but an acceſſory to the 

; remiſſion 


1 


nn of the crime, and conſequently not exigible where 
no pardon is granted, or where the criminal 8 the 
puniſhment by any other means. | 

It is eaſy to account, why few or no examples have oc- 
curred of proceſles for aſſythment being brought, where 
the guilty perſon eſcaped this puniſhment” by death.—The 
intermediate {pace between the ſentence of condemnation 
and execution is in molt caſes ſo ſhort, that there is not 
| ſufficiency of time for proceſles of that nature, et adtomes 
penales non tranſeunt in heredes ; and the examples of cri- 
minals eſcaping by breach of priſon, are ſo rare, that no 
concluſion can be drawn from it; beſides, that in moſt ca- 
ſes, the perſons convicted of ſuch enormous crimes, are in 
ſuch low rank and mean circumſtances, that they have not 
wherewithal to make a pecuniary * for the a 
ry and damages. 


And therefore, to conclude upon this point, the reſpon- 


, dents ſubmit it to your Lordſhips, that as the claim of aſ- 


ſythment, though ariling ex delicto, is a debitum Juſtitiæ, for 
reparation of the injury and damage which the private 
party ſuſtains, it can, with no propriety, be conſidered, ei- 
cher as the ranſom of the puniſhment due to public juſtice, 
nor as depending upon the Sovereign's remiſſion : And 
more particularly, that as in this caſe no capital puniſh- 
ment has been inflicted, the petitioner is bound, by every 
principle of law and juſtice, to make a proper ſatisfaction 
for the injury and damage ſuſtained by the murder which 
he is proved to have committed. 5 
And this leads to the ſecond defence now inſiſted upon, 
importing, that neither the proof taken upon the trial, nor 
the ſentence thereupon pronounced, can be received, or ad- 
mitted as a proper foundation upon which your Lordſhips | 
can proceed to judgment upon the claim of aſſythment; 
and that ſuppoſing that claim to be, in other reſpects, well 
founded, and the an ſubject of a civil proceſs, it is eſ- 
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ſentially requiſite, that the fact ſhould ve eſtabliſhed upon 
evidence adduced in this proceſs. 

The reſpondents, for anſwer, ſay, that as the court- mar- 
tial, though acting 1 in foreign parts in the trial of a Briti/h 
ſubject, derived its force and authority from the laws and 
_ conſtitution in this country, their proceedings, and the 
judgments by them pronounced, mult be of equal force as 
the proceedings and ſentence of any other court of crimi- 
- nal furifdiction i in this country would have been: And as 
a ſentence abſolvitor of that court- martial would undoubt- 
edly have protected the petitioner from any after-trial for 
the ſame crime in the courts of this country, no reaſon can 
be aſſigned, why a. ſentence abſolvitor ſhould operate more 

ſtrongly in point of juriſdiction and authority, than a con- 
viction and ſentence condemnator. 


It is a clear caſe from the ſeveral ſtatutes above ted 


to, reſpecting the King's remiſſion, that the claim of a= 


fythment may be proſecute as an action of debt before a- 
ny competent court having juriſdiction in ſuch matters. 
the court of ſeſſion, the ſheriffs, or other judges ordinary. 
And as it has been already demonſtrated, that this claim 
for aſl) thment is independent of the e as the con- 
Wd before the proper criminal court eſtabliſhes the guilt 
of the crime againſt the party convicted, from which the 
vlaim of damages ariſes, the one ſpringing out of the o- 
ther, it is the ſentence of conviction which founds the 
claim of aſſythment; and it is much doubted, if your 
Lordſhips 8 ſuſtain a claim of this kind, founded up- Z 
on an alledged murder, where there had been no previous 
trial and conviction of The crime itſelf: That is the mode 
preſcribed by law for the trial and conviction of crimes of 
an atrocious nature; the trial muſt be per pares ; no ſuch 
mode of trial by juries is competent in the civil court 5 
and therefore, the ſentence of the proper criminal court is 
Probatio Probata of the e guilt or innocence of the party accu- 


ſed, 
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ſed, upon which all the legal conſequences muſt neceſſarily 
depend. . „ 
In trials of falſhood originally brought before this court, 
the forgery being proved, and it appearing to be of ſuch 
a nature as to merit a remit to the court of juſticiary, the 
ſentence: of this court is probatio probata of the fallhood ; 
whereupon the court of juſticiary proceed to ſentence, up- 
on no other evidence of the crime, but the judgment of this 
court; upon the credit and authority of which, the jury 
muſt return their verdict, finding the pannel guilty: And 
upon the ſame principle, the reſpondents do humbly main- 
tain, that, as the crime of murder is only cognoſcible in 
the criminal court, and as the claim of aſſythment is graft- 
ed upon the ſentence of condemnation in that court, your 
Lordſhips, in judging of that claim, can require or receive 
no other evidence of the guilt than the ſentence of con- 
demnation. „ * 
The fame principle prevails in many ſimilar caſes. Mar- 
riage and legitimacy muſt be tried, in the firſt inſtance, 
before the. conſiſtorial court, and, according as judgment 
is there given, the one way or the other, habetur pro veri— 
tate, where that ſentence is not brought under review by a 
court of ſuperior juriſdiction. . _ 2 


Ibis might be illuſtrated by manifold examples; one 
ſhall ſuffice :—If a woman, having obtained declarator of. 
marriage, ſhould bring an action of aliment againſt her 
huſband, or if a child, who has obtained declarator of legi- 
timacy, ſhould bring the ſimilar action for aſſerting his 
| birth-right, and produce, for evidence of theſe, the decreets 
of the competent courts for trial of theſe matters; what for 
aà defence would it be, that your Lordſhips could pay no 
regard either to the proof upon which theſe decreets pro- 
ceeded, or to the decreets themſelves? The anſwer would 
be obvious, that the facts upon which thoſe conſequential 
actions were founded, ee by ſentences hf 1 
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the proper court, habetur pro veritate; and your Lordſhips 
would be bound to proceed upon them as ſuch. 

The decrees of foreign courts can receive no execution 
either direct or conſequential, but by interpoſition of the 
authority of the judges of this country, which, being on- 
ly due ex comitate, intitles them to examine the juſtice of 
that foreign decree before they interpoſe their authority 
thereto. But decrees or ſentences of the proper court of 
this country ſtand upon a different footing : The criminal 
judge muſt pronounce that judgment, which, upon con- 

viction, the law awards for crimes of that nature; the 
claim of damages arifing ex delicto, actionable before the 
civil court, is not ex comitate, but ex fuſtitia; and it ſounds 
oddly, that the court of civil juriſdiction, in awarding da- 
mages conſequential of the conviction of the crime, ſhould 
be at liberty to diſregard that decreet, on which the crimi- 
nal has been ſentenced and puniſhed, in every queſtion of ci- 
vil right ariſing from that conviction. 

But allowing, for argument's ſake, that your Lordſhips 
were as much at liberty in the one caſe as in the other, . 
rule eſtabliſhed in the caſe of Edwards contra Preſcot, 20th 
December 1720, reſpecting a decree of the court of King's 
Bench in England, was, that execution ought to paſs upon 
ſaid decreet, unlefs ſomething competent in law {ſhould be 
objected againſt i it. This rule has been followed in ſeveral 

a caſes; and were your Lordſhips to aſſume that rule 

in the prefent cafe, it would not avail the petitioner, as no 
poſſible objection can lye either to the form or relevancy 
of the indictment, to the e of the crime, or to the ſen- 
tence itfelf. 

The caſe of Mildowan i in 1 739, again appeated to on a the 
part of the petitioner, where the court found, that the 
verdict of the jury in the trial before the court of juſticia- 
ry, convicting the pannel of theft, was not probatio proba- 
td in the action of damages before the civil court, and 


therefore, 
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therefore, that it was ſtill competent to object to that proof, 
is but a fingle deciſion, attended with ſo many.ſpecialities, 
That it ought not to be made a precedent of: 'The verdict of 
the jury was inconſiſtent and contradictory; as, at the 
ſame time that it found the pannel guilty of the theft, it 
found his alibi proved by two witneſſes; one of the capi- 
tal witneſſes in the criminal trial had, in the intermediate 
ſpace between that and the civil action, been declared in- 
famous and inteſtible: But, notwithſtanding all theſe ſpe- 
cialities, your Lordihips aid not reject the proof adduced 
in the criminal trial ; all that was there found, was, that 
it was ſtill competent to object thereto. 

At the ſame time, they muſt again recal to your Lond 
ſhips remembrance, the judgment that was given in the 
caſe of Wilſon contra Brunton and Chalmers in 1750: Wilhn 
having recovered a decree in the court of King's Bench 
_ againſt Brunton and Chalmers, for 60 l. of coſts, brought 
his action before your Lordihips for making that decree 
effectual: Your Lordſhips, it is true, refuſed to give exe- 
cution upon that decree ; but Wilſon having taken his ap- 
peal, the Houſe of Lords reverſed your IJ. ordſhips decree, 
and decreed execution to paſs; a judgment of the higheſt 
authority in point to the general argument. 

And, therefore, to conclude upon this point, the reſpon- 
_ dents ſubmit to your Lordſhips, that as no exception is, 
or can be taken, either to the form of the trial, proof of 
the crime, or ſentence thereupon pronounced, the judgment 
of that court muſt be regarded as a legal conviction of 
the crime charged; and that the claim of aſlythment 
does neceſſarily ariſe therefrom. « 

The petitioner concludes with ſome critical obſervations 
upon the words of the judgm « itſelf, which he is pleaſ- 
ed to underſtand, as not convichng him of the crime of 
murder, but of . leſſer offence, merely, becauſe the 
capital puniſhment was not inflited; but as the judgment 
itſelt 

A 


* 


FR) 


itſelf lyes before your Lordſhips, ak. in fo many words, 
certifies it to have been the opinion of the court, that he ts- 
guilty of the crime laid to his charge; ſo it expreſſes the rea- 
ſon why the capital puniſhment was not inflicted, viz. that 
there was not ſuch a.majority. of. voices. for. infficting the 
capital puniſhment as the articles of war required: It 
would have inferred a, nullity of the whole ſentence, if, 
upon an indictment. for murder, he. had. been convicted 
only of a miſdemeanour, or other petty offence; but that is 
a point unneceſſary to be argued, where the ſentence is ſo 
clearly expreſſed, finding him guilty of the crime laid to. 
his cherte chat! is, the crime of murder. 


In reſpect whereof, &c. 9 
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